argument from double jeopardy which Ifirst outlined in 1987. In showing how the QALY and other similar measures which combine life expectancy and quality of life and use these to justify particular allocations of health care resource, remain vulnerable to the charge of double jeopardy I am able to clarify some of the central issues concerning the value of life. In particular, the idea that the value of a life varies with its life expectancy and with its quality, understood in terms of its richness, variety, success etc, is subjected to special examination. It is shown how defenders of QALYs are committed to the view that so farfrom all lives being of equal value, all lives are necessarily ofsubtly different value. The paper then analyses the-use to which the notorious 'veil of ignorance' has been put both by Singer et al and by others and shows how this device ofJ7ohn Rawls 's cannot do the work so often assigned to it. The paper then considers the issue of hypothetical consent and the role that it can play in justifying disposing of the lives of people who have not in fact consented to their lives being disposed of in particular ways. Finally, the paper makes some points about the comprehensive nature of the data collection and storage which would be required by QALY advocates and points out the independent problems attaching to licensing such comprehensive collection and use ofpersonal data.
In an interesting and engaging paper (1) On what does the value of life depend?
Singer et al wrongly attribute to me the view that the value of life depends upon the strength of the individual's preference for living (2) . I don't believe this is true, nor even that if it were true, the strength of a wish to live could possibly be measured in any way that would make interpersonal comparisons meaningful or consistent.
Singer 'The idea of the veil of ignorance is that it forces an impartial choice by preventing people knowing whether they will be advantaged or disadvantaged by the proposed arrangement. So, in this case, we imagine people choosing a basis for allocating health care without knowing whether, at some point in their lives, they would be in need of health care to prolong their lives; and they also do not know whether, if this happens, they will be among those whose interest in continued life is low, or among those whose interest is high.
How would rational egoists choose if they were faced with the situation in which they each need lifesaving treatment, and each has an interest in continued life, but there is enough life-saving treatment for only one?' (1) .
Singer et al note that rational egoists would not choose to give the treatment to nobody, and that in 'comparison with that prospect, tossing a coin would at least give them a 50 per cent chance of survival, and so would be preferable. But a random method would in turn seem less attractive than a method of selection that gives preference to the person with a stronger interest in continuing to live' (1) . Now, the Singer et al explanation of why the random method would be less attractive than prioritising stronger interests in life, is unclear. They explain it in the following way:
'For those choosing the basis for allocating health care will know that if they choose a random method of selection in order to avoid discrimination in situations when a treatment cannot be given to everyone, then someone with a higher interest in continued life will not receive such treatment. To maximise the satisfaction of their own interests, rational egoists would have to choose a system that gives preference to saving life when it is most in the interests of the person whose life is saved. This means that if QALYs were an accurate way of measuring when life is most in one's interests, then rational egoists would choose to allocate in accordance with QALYs. But they cannot do this without building double jeopardy into their principles of distribution. Thus by one widely accepted, and undoubtedly impartial, way of deciding on the justice of principles of distribution, double jeopardy is not a sign of injustice or unfaimess' (1) .
But there seem to me to be two simple but genuine fallacies in the reasoning here (6 Finally it assumes that psychologically, a rational egoist choosing from behind a veil of ignorance, would choose to give the treatment to the patient who would gain more from it or who had a greater interest in life, but again this is not true. The rational egoist will only do that if he has reason to suppose that he or she will be that person or is more likely to be that person. While I don't doubt that there is some intuitive force to their suggestion, Singer et al cannot provide conclusive reasons. I think this is really a case where you pays your money and you takes your choice.
Hypothetical consent
Singer et al note that I have already considered and rejected arguments from hypothetical consent. They go on to criticise my rejection of them. But, there is no necessity for rejecting hypothetical consent if there is no evidence that the relevant hypothetical consent could be constructed in a way which would compel rational egoists to choose to value lives at less or more than par. I do not believe that Singer et al have demonstrated any rationally compelling considerations as to why rational egoists, choosing from behind a veil of ignorance, would choose to allocate treatment, whether life-saving or lifeenhancing, on any method that valued any individual at more or less than par.
Singer et al then produce a rather extraordinary argument in two parts. In the first part they accept my suggestion, based on an argument provided by Ronald Dworkin (8) , that 'hypothetical agreement does not provide an independent argument for the fairness of an arrangement that would be agreed to behind the veil of ignorance'. They then suggest, having just conceded the opposite, that it is choice behind a veil of ignorance that provides an independent argument for the fairness of arrangements thus decided.
The argument turns on a, perhaps strained, use of the idea that rational egoists might choose a slaveowning society from behind the veil of ignorance, if the chances of being a slave were small and the benefits to be gained for everyone else from slavery sufficiently great. Singer et al say, and I quote: 'If we change the nature of human beings enough to make it plausible that rational egoists would choose to allow slavery without knowing if they were to be slaves or masters, then yes, slavery might be just' (1), and presumably might be just because it would be thus chosen and not because any independent arguments or considerations could be adduced to demonstrate the justice of slavery.
I assume that if there were any independent arguments of this sort, Singer et al would have produced them.
Whether or not slavery would be chosen from behind a veil of ignorance arises in this discussion because I offered the suggestion that the veil of ignorance does not guarantee the justice of arrangements that would be decided upon by rational egoists behind it. I suggested that it would not be irrational for rational egoists to gamble on good odds, for an unjust society that benefited them. And thus the veil of ignorance could not guarantee the justice of outcomes decided behind it, because the appeal of the outcome was the prospect of benefiting from injustice if the chances and the benefits of so doing would be good enough to make it a good bet. The (1) .
I wonder if Singer et al believe that human nature has changed so radically since the Hellenistic period? Aristotle is notorious for having supported slavery, and in particular for defending the right of the victors in battle to enslave the defeated, although he could not for sure and certain have known that he, or the Greeks, would never be defeated in battle by non-Greeks, indeed he knew that the contrary was the case. So it is false to say that 'in the real world, those who support slavery know very well that they are the masters and not the slaves' (1), Aristotle, in the real world and with direct experience both of slavery and of the possibility of defeat in battle, did support it (9). But, does it follow that we cannot judge the justice of slavery in such circumstances? Bertrand Russell commented, with his characteristic wit and economy on this very point: 'This would seem enough to justify any conqueror who ever lived; for no nation will admit that it is intended by nature to be governed, and the only evidence as to nature's intentions must be derived from the outcome of war. In every war, therefore, the victors are in the right and the vanquished in the wrong. Very satisfactory!' (10) . Greek rational egoists with human nature not a million miles from our own, might well have supported slavery from behind a veil of ignorance, believing in the superiority of their own nature, or believing that those whose nature was not superior would deserve to be slaves (9) .
The veil and the two principles 'Finally, Harris points out that Rawls himself holds that rational egoists behind a veil of ignorance would choose two specific principles of justice, and the second of these principles is that inequalities in wealth and resources are justifiable only in so far as they operate to the advantage of the worst off members of society. This second principle is, of course, incompatible with the idea of distribution in a way that maximises QALYs. Harris therefore says that if it could be shown that the device of choice behind a veil of ignorance leads to the reverse of Rawls's second principle of justice, this would discredit the plausibility of the device itself' (1) .
I couldn't have put it better myselfi However, Singer et al go on to disagree pointing out that Rawls is widely believed to have "'cooked the books" in order to derive from his hypothetical device the principles that he believed squared with our considered moral judgments about justice' (1). Again I accept this, and my argument does not depend on denying it. It does, however, depend on denying the use Singer et al make of this suggestion. They conclude: 'If we are right in concluding that rational egoists behind the veil of ignorance would opt for a QALY-based method of allocating health care resources, and if this is incompatible with the principles of justice Rawls claims to have derived from the hypothetical choices of rational egoists, then this discredits Rawls's derivation of the two principles of justice, rather than the device of hypothetical choice itself (1).
It is, however, not as simple as this. As I have already argued, it is not, I believe, plausible to suppose that QALYs would be chosen from behind the veil of ignorance. However, the device of the veil and the two principles, again as Dworkin has shown, are in a sort of symbiotic relationship, each deriving plausibility from the other. If the device of the veil of ignorance is plausible as a machine for manufacturing just and impartial principles, it is so because it is seen to result in Rawls's two principles, and the principles are given added weight by apparently being generated by the machine. I am not as convinced as Singer et al that the device of the original position is a reliable machine for the manufacture of just and impartial principles rather than for manufacturing conservatively selfinterested principles (8) . However, its appeal, as Dworkin suggests, is largely dependent on the idea that: 'there is a group of men and women who find, on reading Rawls, that the original position does strike them as a proper "intuitive notion" from which to think about problems of justice, and who would find it persuasive, if it could be demonstrated that the parties to the original position would in fact contract for the two principles he describes' (1 1).
My suggestion is that if QALYs would be chosen by people in the original position then this would discredit it as a proper intuitive notion from which to think about problems of justice. The fact, as Singer et al record, that Rawls has himself moved away from attempts to defend principles of justice by use of the original position rather than the other way about, if anything confirms this view.
Inconsequential differences Quoting one of my previous forays on the subject of QALYs, Singer et al suggest that I have made things too easy on myself. They remind us that I had pointed out that 'if you and I are of different ages but we both want to live, then it is unfair to prefer your life to mine simply because you are three months younger' (1). Singer et al concede that this passage 'invokes an example that makes it difficult to disagree with Harris's claim' (1), they then suggest that I am making it too easy. In a crucial passage they set out their general argument against treating people as equals independent of QALY considerations.
'If he wants to stand by the claim that the value of life is nothing else but the value that those alive place on their lives, he would have to also object to giving the treatment to Otto rather than Richard if they both wanted very much to live, even if the heart transplant could offer Otto only a year or two, while it still offered Richard 38 years . Where there is known to be a policy in place which systematically favours the advantaged, it is likely to promote a sense among a significant proportion of the population, of being part of an impacted and disadvantaged minority, a minority moreover which has no hope of escape from its existing disadvantages and every expectation of having these added to by future discrimination in the matter of health care and rescue. In view of all this it is surely far from clear that even rational egoists would pursue the policy that QALY advocates propose and the very real problem of double jeopardy remains among the many issues of justice which the QALY fails signally to resolve.
